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& Ducks swimming in wetlands near the Potomac River in Alexandria, Va. (Sarah Vogelsong / Virginia
Mercury)

By Bobby Whitescarver
Here we go again.

In the first U.S. Supreme Court case this fall, Sackett v.
Environmental Protection Agency, the justices and
lawyers wrestled with the definition of “waters of the
United States”— those waters that the federal
government has jurisdiction to protect from pollution
and alteration. The definition has been changing ever
since Congress gave the EPA and the U.S. Army Corps
of Engineers joint powers to define it 50 years ago in the
Clean Water Act.

The first 20 words of the Clean Water Act are these:
“The purpose of this Act is to improve and maintain the
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physical, chemical, and biological integrity of the
Nation’s waters.”

Fifty years, and we still don’t have a clear definition? It’s
so frustrating. Poor Michael and Chantell Sackett.
They’ve been in litigation over the definition for 16
years. The EPA contends that the Sacketts broke the law
by filling in their two-thirds of an acre wetland lot with
sand and gravel without a permit because the lot is
within the Kalispell Bay Fen, a major wetland that feeds
one of Idaho’s largest bodies of water, Priest Lake.

The Sacketts, on the other hand, contend that neither
the Corps nor the EPA has jurisdiction over their soggy
lot because it is separated from the lake by a road and is
therefore not adjacent to or touching the lake by a

surface water connection.

Much of the hour-and-a-half argument in the high court
was spent questioning the definition of the word
“adjacent” because a wetland adjacent to navigable
waters — 1n this case, Priest Lake — falls under the
jurisdiction of the EPA. So what does “adjacent” mean
exactly? Next to? Abutting? Neighboring?

Chief Justice John Roberts stated, “A train station is
adjacent to the tracks even though it’s not touching the
tracks.” Justice Elena Kagan leaned in: “If I say there are
two adjacent apartment buildings, do they have to be
touching each other?”

The Sacketts’ lawyer argued that for the feds to have
jurisdiction, the Sacketts’ wetland must be touching the
waters of Priest Lake via surface water. The EPA’s
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lawyer argued that the wetland is connected to or
touching the lake by other means, such as groundwater,

subsurface flow or a drainage ditch leading to a tributary
of the lake.

Legal scholars use the 2006 case Rapanos v. United
States to help understand how the court has interpreted
the words in the past. In what the EPA considered a
violation of the Clean Water Act, John Rapanos had
filled in a wetland like the Sacketts’, only bigger. The
court did not have a majority opinion, offering five
separate interpretations of what “waters of the United
States” should include.

In the plurality opinion, Justice Antonin Scalia wrote
that the Corps “exercises the discretion of an
enlightened despot” and that for non-navigable waters
like wetlands to be considered jurisdictional, they must
be adjacent to and touching navigable waters through
surface water. This is the definition the Sacketts’ lawyer
argued should be the law of the land.

Justice Anthony Kennedy, in his concurring opinion for
Rapanos, however, developed the “significant nexus”
rule, which the Corps has followed since 2008. It states
that if a wetland has significant influence on the
physical, chemical or biological functions of a
jurisdictional water, whether it be surface water, ground
water or subsurface flow, it should be classified as
jurisdictional even if a barrier separates it from the
wetland.

The ever-changing definition of “waters of the United
States” goes around and around, much like the
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hydrologic cycle: When rain falls on the land and soaks
into the soil, it recharges the groundwater and
eventually flows into streams, rivers and lakes.
Evaporation takes place, clouds form and the whole
process starts again.

Just where in the cycle does federal jurisdiction over
water begin and end? With the Clean Water Act,

Congress delegated that authority to the experts in the
EPA and the Corps.

It is undisputed that groundwater feeds into surface
water. Wetlands such as the Kalispell Bay Fen feed Priest
Lake by surface water, subsurface water and
groundwater flow. In fact, surface water makes up only
1.2% of all fresh water, and groundwater makes up an
astonishing 30%, according to the U.S. Geological
Survey. Groundwater, indeed, has a beyond significant
influence on the physical, chemical and biological
integrity of surface water.

If the current heavily conservative court uses Justice
Scalia’s rule and sides with the Sacketts, its decision will
remove the vast majority of wetlands from federal
protection. It will accelerate the draining and filling of
wetlands that are profoundly important for the integrity

and maintenance of the nation’s waters.

Robert “Bobby” Whitescarver 1s a watershed restoration
consultant and retired district conservationist with USDA.
He also teaches environmental courses at James Madison
University. He can be reached at
bobby.whitescarver@gettingmoreontheground.com.


https://www.usgs.gov/special-topics/water-science-school/science/where-earths-water
mailto:bobby.whitescarver@gettingmoreontheground.com

n

UBSCRIBE

Our stories may be republished online or in print

REPUBLISH under Creative Commons license CC BY-NC-ND
4.0. We ask that you edit only for style or to
shorten, provide proper attribution and link to our
web site. Please see our republishing guidelines for
use of photos and graphics.

UEST COLUMN RELATED NEWS

iews of guest
columnists are their
own. To submit an op-
ed for consideration,
contact Editor Sarah

Trump's fake U.S. Supreme

Vogelsong at Across

svogelsong@virginiamercurggi@ifal lines, electors: Court
home Here'sthefull  overturns

MORE FROM schooling has list :gcr::ttign in

BY KIRA LERNER

AUTHOR boomed landmark
Since". June 30, 2022 oo
BY JEFF SOUTH 2:,0’5#"”“
January 3, 2022 June 24,2022

A NEW LOOK AT THE OLD DOMINION

Register to vote | Find your polling place | Who represents me?



https://www.virginiamercury.com/subscribe
http://creativecommons.org/licenses/by-nd/4.0/
https://www.virginiamercury.com/author/guest-column
https://www.virginiamercury.com/author/guest-column
https://www.virginiamercury.com/author/jeff-south/
https://www.virginiamercury.com/2022/01/03/across-cultural-lines-home-schooling-has-boomed-since-covid-19-hit/
https://www.virginiamercury.com/author/kiralerner/
https://www.virginiamercury.com/2022/06/30/trumps-fake-electors-heres-the-full-list/
https://www.virginiamercury.com/author/jennifer-shutt/
https://www.virginiamercury.com/2022/06/24/u-s-supreme-court-overturns-right-to-abortion-in-landmark-decision/
https://vote.elections.virginia.gov/VoterInformation
https://vote.elections.virginia.gov/VoterInformation/Lookup/polling
https://whosmy.virginiageneralassembly.gov/

© Virginia Mercury,
2022

ABOUT US =

Nonprofit. Nonpartisan. No
paywalls. Fair and tough reporting
on the policy and politics that affect
all of us is more important than
ever. The Mercury brings you
coverage of the commonwealth's
biggest issues from a team of
veteran Virginia journalists.

¥y f @

Our stories may be
republished online or in
print under Creative
Commons license CC BY-
NC-ND 4.0. We ask that
you edit only for style or
to shorten, provide proper
attribution and link to our
web site.

DELJ Policy | Ethics
Policy | Privacy Policy


mailto:info@virginiamercury.com
https://twitter.com/MercuryVirginia
https://www.facebook.com/thevirginiamercury/
https://apple.news/T2Kc-wxxuR6yHCXz3dxyBAQ
https://www.virginiamercury.com/deij-policy
https://www.virginiamercury.com/ethics-policy
https://www.virginiamercury.com/privacy-policy

